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814 BERNHARD V. BANK OF AMERICA. [19 C. (2d) 
that proceeding plaintiff and the other legatees who objected 
to the executor's account represented the estate of the dece-
dent. They were seeking not a personal recovery but, like the 
plaintiff in the present action, as administratri1:, a recovery 
for the benefit of the legatees and creditors of the estate, all 
of whom were bound by the order settling the account. 
(Prob. Code, sec. 931. See cases cited in 12 Cal. Jur. 62, 63.) 
The plea of res judicata is therefore available against plain-
tiff as a party to the former proceeding, despite her formal 
change of capacity. "Whcre a party though appcarinb in 
two suits in different capacities is in fact litigating the saTao 
right, the judgment in one estops him in the other." (15 
Cal. Jur. 189; Williams v. Southern Pacific 00., 54 Cal. 6\PP' 
571 [202 Pac. 356] ; Stevens v. Superior OO~trt, 155 Cal. 148 
[99 Pac. 512]; Estate of Bell, 153 Cal. 331 [95 Pac. 372]. 
See Ohicago, R.& I. R. R. 00. v. Schendel, 270 U. S. 611 [46 
S. Ct. 420, 70 L. Ed. 757] ; Sunshine A. Ooal 00. v. Adkins, 
310 U.S. 381, 401 et seq. [60 S. Ct. 907, 84 L. Ed. 1263] ; 
Lee 00. v. Federal Trade Oom., 113 Fed. (2d) 583 j and cases 
cited in 16 N. Y. U. L. Q. R. 158,159 j 38 Yale L. J. 299, 310; 
54 Harv. L. Rev. 890.) 
The judgment is affirmed. 
Gibson, C. J., Shenk, J., Curtis, J., Edmonds,J., Houser, J., 
and Carter,J., concurred. 
Appellant'a petition for a rehearing was denied April 2. 
1942. 
Mar. 1942.] CONS. MILK PRODUCERS V.PARKER. 815 
[So F. No. 16589. In Bank. Mar. 12, 1942.] 
CONSOLIDATED MILK PRODUCERS FORSAN FRAN-
CISCO (a Corporation), Petitioner, V. WILLIAM B. 
PARKER, as Director of Agriculture, etc., Respondent. 
[1] Food..;..,Milk-Milk.Control Act-Sales on Federal Territory.-
The Director of Agriculture has no jurisdiction to establish 
minimum prices for milk sold on territory over which the 
United States has exclusive jurisdiction, the invitation for 
bids being issued within, and the bids being filed and accepted 
in such territory. 
PROCEEDING in mandamus to compel the Director of 
Agriculture to take proper proceedings against milk dis-
tributors whichcontraoted to sell milk below established min-
imum prices. Writ denied. 
Bartley C. Crum and Philip S. Ehrlich for Petitioner. 
/ Earl Warren, Attorney General, and W. R. Augustine, 
/ Deputy Attorney General, for Respondent. 
Frank J. Hennessy, United States Attorney, and William 
E. Licking, Assistant United States Attorney, as Amici 
C1lriae,on behalf of Respondent. 
TRAYNOR, J.~Three distributors of fluid milk licensed 
. to do business in the San F;rancisco marketing area have con-
tracted to sell fluid milk, at prices below those set by the 
Director of Agriculture, to military agencies of the United 
States in the Presidio. The Consolidated Milk Producers, an 
association of milk producers for the San Francisco· area, 
requested the Director of .. Agriculture to take action to pre-
vent these sales. They also filed a verified complaint with the 
director alleging that the sales violated the stabilization and 
marketing plan for San Francisco and requested that a hear-
ing be held to determine whether the licenses of the offending 
distributors should be revoked. The director refused to take 
action on the ground that he had no jurisdiction to fix the 
[1] See 23 Cal. Jur. 527. 
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minimum price at which fluid milk might be sold within the 
Presidio. The Producers then petitioned this court for a writ 
of mandamus ordering the Director of Agriculture either to 
hold a hearing upon the complaint against the distributors, 
or to bring an action to enjoin their violations of the mar-
keting and stabilization plan, or to revoke or suspend their 
licenses for such violations, or to lodge a criminal complaint 
against them in, accordance with the provisions of sectioD. 
737.7 of the Agricultural Code, or to bring an action in 
accordance with the terms of the code to recover $500 for 
each violation, or to take such other action as may be required 
by law. The United States Attorney has :filed a brief as 
amicus curiae on behalf of the United States in opposition 
to the petition for mandamus. -
The parties agree that petitioner has sought the appro-
priate remedy in mandamus (Bodinson Mfg. Co. v. Cali-
fornia Employment Commission, 17 Cal. (2d) 321 [109 Pac. 
(2d) 935]), and that the milk control act is valid in its gen-
eral application to producers and distributors in California. 
(Nebbia v. New York, 291 U; S.502 [54 S.' Ct. 505, 78 
fl. Ed. 940] ; Jersey Maid M~7,k Products Co. v. BrOCk, 13 
Cal. (2d) 620, 637 [91 Pac. (2d) 577]; Ray v. Parker, 15 
Gal. (2d) 275, 281 [101 Pac. (2d) 665].) 
California ceded exclusive jurisdiction over the Presidio 
to the United States by the Act of March 2, 1897 (Cal. Stats. 
1897, page 51) reserving only the right. to execute civil and 
criminal processes therein. (See United States v. Bateman, 
34 Fed. 86 [13 Sa-wy. 212] ; United States v. Watkins, 22 Fed. 
(2d) 437.) The area thus became a federal territory re-
moved from the jurisdiction of the state. (Standard Oil Co. 
of California v. California, 291 U. S. 242 [54 S. Ct. 381, 
78 L. Ed. 775] ; see 24 Cal. L. Rev. 573;. Rottschaefer, Con-
stitutional Law, secs. 71-73.) 
Paragraph XII of the petition alleges that the invitation 
for bids was issued within the Presidio by the United States 
Quartermaster Supply Officer ; Paragraph XIII alleges that 
the bids were filed in the ceded territory; and Paragraphs 
XV and XIX allege that the bids were accepted by the Quar-
termaster Supply Officer at Fort Mason. There is no alle-
gation that the agreements were made outside the territory 
within an area over which the State has jurisdiction, or that 
the sales in question were made or are to be made. outside of 
the territory before the delivery of the milk therein. (Cf. 
Milk Ccmtrol Board-v. Eisenberg Parm Products, 306 U. S. 
Mar. 1942.] CONS. MILK PRODUCERS. v .. PARKER. 
[19 O. (2d) 815J 
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346 [59 S. Ct. 528,83 L. Ed. 752].) In fact, the offer to 
sell was made· and accepted in the Presidio, and the contract, 
in the words of the petitioner, "became a contract on ceded 
territory. " (Closing Memorandum of Petitioner; page 29.) 
The alleged violations relate solely. to the sale of milk in the 
Presidio at less than the minimum prices established for the 
San Francisco marketing area and not to the performance 
of any acts in violation of law outside the Presidio. Under 
the law in effect at the time of the alleged violations there 
was no provision prohibiting the unfair trade practices now 
described in section 736.3 (a) (6) of the Agricultural Code. 
The power.ofthe State to regulate activities within its juris-
diction that may affect activities within the Presidio . (Cf. 
Pacific Coast Dairy Inc. v. Dept. of Agriculture, this day 
decided, post, p. 818 [123 Pac. (2d) 442]) is therefore not 
involved in this case. 
[1] .Thesole question involved in this proceeding is 
whether the Director of Agriculture has jurisdiction to estab-
lish minimum prices for milk sold on. territory over which 
the United States has exclusive jurisdiction. The case of 
Standard, Oil Co. of Catifornia v. Oalifornia, supra, makes it 
clear that he lacks such ju,:risdiction. The court there de-
clared: "In three recent cases'--Arlington Hotel 00. v. Pant, 
278 U. S. 439 [49 S. Ct. 227,73 L. Ed. 447]; United States 
v. Unzeuta, 281 U. S. 138 [50 S. Ct. 284, 74 L; Ed. 761], 
and Surplus Trading Co. v. Oook, 281 U. S. 647 [50 S. Ct. 
455, 74 L. Ed. ·1091]-we have pointed out the consequences 
of cession bya State to the United States of jurisdiction over 
lands held by the latter for. military purposes. Considering 
these opinions, it seems plain that by the Act of 1897 Cali-
fornia surrendered every possible claim of right to exercise 
legislative authority within the Presidio .... Accordingly, 
her Legislature· could not lay a tax upon transactions begun 
and concluded therein. . . . A state cannot legislate effec-
tively concerning matters beyond her jurisdiction and within 
territory subject only to control by the United States." (See, 
also, Collins v. Yosemite Park & c.urry Co., 304 U. S. 518 
[58 S. Ct. 1009, 82 L. Ed. 1502].) 
The alternative writ of marldamus is discharged and the 
petition for a peremptory writ is denied .. 
Gibson, C. J., Shenk, J., Curtis, J., Edmonds, J., Houser, 
J., and Carter,J., concurred. 
